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Helping Litigants

With a large staff dedicated solely
to litigation, fraud, and valuation
consulting, we deliver competent,
credible service to businesses,
municipalities, not-for-profits, and
high net worth individuals. We are
respected by both the plaintiff and
defendant bar, and prosecutors at
the state and federal levels.

Damage Control:
Surviving a Business Interruption

Cash is the lifeblood of a business.
Even companies that are highly
profitable on paper can't survive long
without a healthy cash flow. That's why
a business ‘“interruption” is so
dangerous. Whether it's minor, such as
a lightning strike that shuts down
production for a day, or major, such as
a lengthy labor strike, a business
interruption not only reduces income,
but also simultaneously creates new

expenses. The key to surviving a
business interruption is to restore
normal operations as quickly as

possible. Insurance plays a critical role.

Business interruption insurance

Even if an interruption is caused by
another party’s negligence or other
wrongful conduct, most businesses
don't have the luxury of waiting for a
settlement or court judgment. Business
interruption insurance can replace lost
income and cover extraordinary
expenses, such as the cost of repairing
a building or replacing damaged
equipment, while management focuses
on getting back to business as usual.

When a business interruption occurs,
you should quickly establish the
magnitude of the loss, review the scope
of coverage under your business
interruption policy to see what's
covered (see “Determining the Scope
of Coverage” on next page), and put
together an aggressive, but reasonable,
claim.

Most policies require the insured to
file a detailed “proof of loss” within a
short period (30 days, for example)

after a loss occurs.
Then, after a
preliminary review,
the insurance
carrier makes an
initial estimate of
the loss and

establishes a loss
reserve. Once this
reserve is set, it
can be difficult to
convince the
carrier to accept a
larger  claim,

make sure you document your losses as
accurately as possible.

Estimating  damages with a
reasonable degree of accuracy in the
early stages also demonstrates to the
carrier that you're acting in good faith
and supports requests for advance
payments from the carrier — a boon for
your company’s cash flow. Throwing
out a large number just to get
something on paper and then filling in
the blanks later is rarely effective.

Staking a claim
Make sure you get
financial  advisors
involved soon after
the loss occurs. The
insurance
company’s  experts
have no incentive to
6 interpret the facts in
v a the insured’s favor,
so it's up to your
é experts to educate the
carrier about the nature of
your business and the
financial impact of the business

interruption.

Most policies reimburse the insured
for some form of “lost business
income,” but regardless of how that
term is defined, there’'s room for
interpretation.  Even an insured’s
method of accounting can have a
significant impact. If its financial
statements are prepared using the cash
method, for example, the carrier’s first
impulse might be to calculate the loss
on that basis. But the insured’s
financial experts may be able to
demonstrate that the accrual method
more accurately reflects its damages.

One of the biggest challenges in
putting together a business interruption
claim is establishing the insured’s lost
income. Insurers tend to focus on a
company's track record to project what
its revenues would have been but for
the interruption. A financial expert
who's familiar with the business and its
industry may be able to point to certain
factors — such as industry trends,
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market changes or company-specific
developments — that indicate a higher
level of growth going forward.

Determining your continuing and
noncontinuing costs is another critical
issue. Most business interruption
policies compensate the insured only for
the former. In other words, to calculate
recoverable lost income, you'd take lost
sales and then subtract noncontinuing
costs. Continuing costs aren’t subtracted
because they're incurred despite the
business interruption.

Suppose, for example, that a labor
strike causes a manufacturer to shut
down production for a month. Variable
costs — which increase or decrease
with the level of production — would
be avoided during the interruption

period and, therefore, wouldn't be
reimbursed. But fixed costs, such as
rent and other overhead, would

continue. To make the manufacturer
whole, therefore, these costs shouldn’t
be subtracted in determining its
recoverable loss.

Mitigating the loss

The insured’s duty to mitigate its
loss is an area that's ripe for
controversy. Although there are many
actions a company can take to limit its
damages, not all of them are
reasonable. For example, you might be
able to reduce your company’s loss by
laying off salespeople or other staff. But
that may not be a smart move if the
business interruption is relatively short,
the cost of hiring replacements when
normal operations resume is high, and
the loss of experienced staff would hurt
your company in the long term.

Make sure you address these issues
early in the process, and educate the

Determining the
Scope of Coverage

until the original location is restored?

damaged.

reimbursed for the extra cost of safety

would help avoid a similar business
interruption in the future.

Addressing scope-of-coverage issues early is critical to a successful business
interruption claim. For example, does the policy cover extraordinary
expenses, such as the cost of operating the business at a temporary location

Does the policy cover “denial of access” losses? This can occur when a
natural disaster or other incident causes governmental authorities to block
access to your property for security reasons, even though the property isn't

If you're required to rebuild your facility, what costs are reimbursed by the
policy? Depending on the policy language, some courts
have found that the insured should be

enhancements or other improvements that

—

\

insurer about the costs and other
implications of various mitigation
strategies.

Establishing the loss period

The period of time that the
operations of your business are

interrupted is also critical to measure.
That's because vyou're entitled to
recover business income you would
have earned during that period but for
the interruption.

A typical definition of the loss period
is the “length of time that would be
required with the exercise of due
diligence and dispatch to rebuild, repair
or replace” the damaged property.
Some policies provide (or have been
interpreted by the courts to provide)
extended coverage, allowing a business

to recover losses beyond the time it
takes to restore the property to its
original condition.

Whatever the policy's terms, a
financial expert with relevant business
experience can help you estimate and
document an appropriate loss period.

Assessing the damage

To survive a business interruption,
you need to move quickly to estimate
the losses and put together a
persuasive, well-documented insurance
claim. Because this requires you to
establish the lost income of the
business and extra expenses during the
interruption period, the assistance of
financial experts with  experience
calculating lost profits damages can be
invaluable. h

To view other litigation and valuation-related articles, visit
http://www.holtzrubenstein.com/lvc/lvc.ph

HOLIZ
RUBENSTEIN
REMINICK

CERTIFIED PUBLIC ACCOUNTANTS. BUSINESS ADVISERS.
Superior Thinking.
Unmatched Integrity.

Holtz Rubenstein Reminick LLP * www.hrrlip.com

1430 Broadway
New York, NY 10018
212-697-6900

125 Baylis Road
Melville, NY 11747
631-752-7400

To change contact
information, please contact

info@holtznews.com

This publication is intended to provide accurate and authoritative information on the subject matters covered. The articles do not render
an opinion by Holtz Rubenstein Reminick LLP, its partners, or employees on any technical matter; but rather are of an educational
nature. They should not be used in any litigated matter in which a representative of the firm acts as an expert witness. ARTICLES ARE
NOT INTENDED OR WRITTEN TO BE USED, AND THEY CANNOT BE USED, BY ANY TAXPAYER FOR THE PURPOSE OF AVOIDING

PENALTIES THAT MAY BE IMPOSED ON THE TAXPAYER.
©2009 Holtz Rubenstein Reminick LLP.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


